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MEMORANDUM

This action is before the court for judicial review of the final
deci sion of the defendant Conm ssioner of Social Security denying the
application of plaintiff WIIiam Schl osser for benefits under Title Il
and Title XVI of the Social Security Act (the Act), 42 U S.C. § 401, et
seq., and 42 U S.C. 8 1381, et seq., respectively. The parties have
consented to the authority of the undersigned United States Mgi strate
Judge pursuant to 28 U.S.C. 8§ 636(cC).

1. Background

On April 30, 2003, plaintiff applied for disability benefits. He
al | eged he becane di sabl ed on January 1, 2001, at the age of 43, due to
depr essi on. (Tr. 21, 54, 125.) At the hearing on April 27, 2004,
before the adm nistrative | awjudge (ALJ), plaintiff anended the all eged
onset date to February 13, 2002. (Tr. 197.)

Following the April 27, 2004 hearing, the ALJ denied benefits.
(Tr. 9-15.) Because the Appeals Council denied review of the ALJ s
decision, it becane the final decision of the Conm ssioner for review
inthis action. (Tr. 3-6.)

M chael J. Astrue becane the Conm ssioner of Social Security on
February 12, 2007. Pursuant to Rule 25(d)(1) of the Federal Rules of
Civil Procedure, Mchael J. Astrue is substituted as defendant in this
action. 42 U S.C. 8§ 405(9).



2. Ceneral Legal Principles

The court’s role on judicial review is to determ ne whether the
Comm ssioner’s findings are supported by substantial evidence in the
record as a whole. 42 U S.C § 405(g); Pelkey v. Barnhart, 433 F.3d
575, 577 (8th Cr. 2006). *“Substantial evidence is relevant evidence
that a reasonable nmnd would accept as adequate to support the

Comm ssioner’s conclusion.” [d. In determ ning whether the evidence
is substantial, the court considers evidence that detracts from as well
as supports, the Conmm ssioner's decision. See Prosch v. Apfel, 201 F. 3d
1010, 1012 (8th Cir. 2000). So long as substantial evidence supports
that decision, the court may not reverse it nerely because substanti al

evidence exists in the record that would have supported a contrary
out cone or because the court would have decided the case differently.
See Krogneier v. Barnhart, 294 F.3d 1019, 1022 (8th G r. 2002).

To be entitled to disability benefits, a claimnt nust prove he is

unable to perform any substantial gainful activity due to a nedically
determ nabl e physical or mental inpairment that would either result in
death or which has lasted or could be expected to last for at |east 12
nonths. See 42 U . S.C. 88 423(a)(1)(D, (d)(1)(A), 1382c(a)(3)(A. A
five-step regulatory franework governs the evaluation of disability in

general . See 20 C.F.R 88 404.1520, 416.920; 2 see also Bowen V.
Yuckert, 482 U. S. 137, 140-42 (1987) (describing the five-step process);
Fastner v. Barnhart, 324 F.3d 981, 983-84 (8th G r. 2003). If the

Conmi ssioner finds that a claimant is disabled or not disabled at any
step, a decision is nmade and the next step is not reached. 20 C.F. R
8 404.1520(a)(4).

The ALJ determined that plaintiff had engaged in substantial
gai nful activity after the all eged onset date of his disability, at Step
One in the process. (Tr. 14.) The burden remains on plaintiff to show

2The regulations issued by the Conm ssioner for deciding
plaintiff's claimunder Title Il of the Act (found in 20 C.F. R Part
404) and the ones issued for his disability claimunder Title XVl of the

Act (found in 20 C.F.R Part 416) are identical. Therefore, unless
otherwi se indicated, to avoid needless redundancy, citations to the
regulations will be to Part 404 only.
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that he was not engaging in substantial gainful activity and was
conti nuously disabled during that tinme. Anderson v. Heckler, 726 F.2d
455, 457 (8th Gr. 1984).

3. The ALJ's Decision
In the decision denying benefits, the ALJ found that plaintiff

continued to work as a sel f-enployed insurance agent after the alleged
disability onset date of February 13, 2002. The ALJ found that this
enpl oyment constituted substantial gainful enploynment and, therefore,
plaintiff was not disabled. (Tr. 14.)

The ALJ considered plaintiff’s age and education. Plaintiff was,
at the tinme of the decision, a 47-year old man with a | aw school degree.
He had worked as an attorney, a telemarketer, and an insurance agent.
(Tr. 12.)

The ALJ discussed plaintiff’'s subjective conplaints. He noted
plaintiff conpl ai ned of depression, and had feelings of hopel essness and
despair. Plaintiff had suicidal thoughts, difficulty functioning, and
difficulty getting things done. He was nervous calling people.
Plaintiff testified that he works as nuch as he can three days a week,
and does not work two days a week. (Tr. 12-13.)

The ALJ considered the opinion of psychiatrist MS. Arain, MD.,
but found it not credi ble because Dr. Arain did not discuss plaintiff’s
ongoi ng enpl oyment as an insurance agent.® Dr. Arain’s opinion was al so

SOn  Novenber 18, 2003, plaintiff visited Dr. Arain for a
psychiatric evaluation. Plaintiff was di agnosed with maj or depressive
di sorder, recurrent, and personality disorder. He was prescribed
Vellbutrin XL. (Tr. 176-79.) Plaintiff continued to be treated by Dr.
Arain from Decenber 2003 until March 2004. (Tr. 167-73.)

On March 24, 2004, Dr. Arain conpleted a Medical Source Statenent,
Mental. Dr. Arain opined that plaintiff was noderately limted in many
areas. (Tr. 188-89.)

On July 19, 2004, Dr. Arain wote a letter concerning plaintiff.
Dr. Arain opined plaintiff would not be able to sustain gainful
enpl oynent due to his nental inpairment and that he would have
difficulty maintaining full-time enploynment. (Tr. 271.)
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i nconsistent with that of F. Tinothy Leonberger, Ph.D.,* who considered
that plaintiff worked on a daily basis and found plaintiff did not have
severe limtations. (Tr. 13.)

The ALJ considered plaintiff’s argunent that, although he has been
enpl oyed, his earnings were not at the substantial gainful activity
| evel. But the ALJ noted that self-enploynent eval uati ons are not based
on incone al one. Plaintiff told Dr. Leonberger he was working on a
daily basis, and reported $10,777 in income in 2001, and $10,160 in
2002.° Plaintiff reported driving over 17,000 miles in 2002 for his
job, and 15,000 mles in 2001. CGenerally, the ALJ found that
plaintiff's income and expenses before the all eged disability onset date
were simlar to those after that date. (Tr. 13-14.)

The ALJ found that, although plaintiff becanme nervous when calling
people, he was able to do so. He was able to keep records, make and
keep appoi ntnments, drive, and use the internet. There is no evidence
he has curtailed his activities fromearlier years. The ALJ found that
plaintiff has engaged in a highly stressful position despite his
condition, and if he wished to switch to a |lower stress level job, a
vocational counselor could help himfind another job. The ALJ found
that plaintiff was not disabled. (Tr. 14.)

4. Plaintiff’'s Gound for Relief
Plaintiff alleges a single ground for relief: that the ALJ erred

when he found that plaintiff’'s activities net the | evel of substanti al
gai nful activity because he engaged in a self-enployed, part-tine job.

AOn June 16, 2003, Dr. Leonberger diagnosed plaintiff with major
depressive disorder and personality disorder. Plaintiff was able to
mai nt ai n i ndependent functioning and activities at an adequate | evel
He had no inpairnents of daily I|iving. Plaintiff had a history of
wi t hdrawal when he encountered stress. He was functioning well at work
at that tinme. He had continued hope for job success in the future.
(Tr. 163-64.)

SPlaintiff never submtted his tax return for 2003 to the ALJ
al though the ALJ let the record remain open for himto submt it. (Tr.
202.)

-4-



Specifically, plaintiff argues that the ALJ inproperly applied 20 C.F. R
§ 404. 1575.

5. Di scussi on

The main issue before this court is whether the ALJ properly
concluded that plaintiff’'s activities as a sel f-enpl oyed i nsurance agent
are “substantial gainful activity” that indicate he is not disabl ed.

Substantial gainful activity is work activity that is both
substantial and gainful:

(a) Substantial work activity. Substantial work activity is
work activity that involves doing significant physical or
mental activities. Your work may be substantial even if it
is done on a part-tine basis or if you do less, get paid
|l ess, or have less responsibility than when you worked
bef ore.

(b) Gainful work activity. Gai nful work activity is work
activity that you do for pay or profit. Wrk activity is
gainful if it is the kind of work usually done for pay or
profit, whether or not a profit is realized.

20 CF.R 8§ 404.1572; Petersen v. Chater, 72 F.3d 675, 676 (8th Cr.
1995). If aclaimant is a self-enployed individual, such as plaintiff,
a three part test is used to determne if plaintiff engaged in
substantial gainful activity.

. W will consider your activities and their value to
your business to decide whether you have engaged in
substantial gainful activity if you are self-enployed. W
will not consider your incone alone because the anount of
income you actually receive may depend on a nunber of
di fferent factors, such as capital i nvest nent and
profit-sharing agreements. We will generally consider work
that you were forced to stop or reduce to bel ow substanti al
gainful activity after 6 nonths or |ess because of your
i mpai rment as an unsuccessful work attenpt. See paragraph
(d) of this section. W wll evaluate your work activity
based on the value of your services to the business
regardl ess of whether you receive an inmmedi ate incone for
your services. We determ ne whether you have engaged in
substantial gainful activity by applying three tests. If you
have not engaged in substantial gainful activity under test
one, then we will consider tests two and three.




20 CF. R § 404.1575(a)( enphasis added). Test One provides that one
engages in substantial gainful activity, if in the operation of his
busi ness, he renders "significant services" and receives "substanti al
income." 1d. at § 404.1575(a)(1). Test Two provides that one engages
in substantial gainful activity, if he perfornms work activity that is
conmparable in specific ways to that perforned by uninpaired persons in
the sanme community in the sanme or simlar line of work. Id. at 8§
404. 1575(a) (2). Test Three provides that one engages in substantial

gainful activity, if his work activity is worth the anmount set forth in
§ 404. 1575(b)(2) when considered in terns of its value to the business
or when conpared to what an owner of the business would pay an enpl oyee
to do the sanme work, even though the work activity is not conparable to
that of uninpaired persons. |d. at 8 404.1575(a)(3).

Social Security Ruling 83-34 discusses self-enploynent and finds
that “[i]f it is clearly established that the self-enployed person is
not engagi ng i n substantial gainful activity on the basis of significant
services and substantial incone [(Test One)], both the second and third
substantial gainful activity tests concerning conparability and worth
of work must be considered.” 1983 W. 31256 at *9 (S.S. A 1983).

Test one is two-part and requires that the individual render
significant services and receive substantial income. |In a one-person
busi ness operation, such as plaintiff’'s, any services are considered
significant. Social Security Ruling 83-34, 1983 W. 31256 at *2. Incone
is considered “substantial” if it nmeets the requirenents of “countable
incone” in 20 CF.R § 404.1575(c)(1),® or if the income plaintiff
receives is “conparable to that which he or she had before becom ng
disabled, or is conmparable to that of wuninpaired self-enployed
individuals in his or her comunity engaged in the sane or simlar
businesses . . .” 1d. at *4.

Here, the ALJ conpared plaintiff's inconme in 2001 with that in
2002, before and after the alleged disability onset date. O fsetting
plaintiff's incone with his expenses, he had negative countable incone

SWhet her incone is substantial is determ ned by deducting expenses
and other allowable deductions from gross incone. 20 CF.R 8
404. 1575(c).
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for both years under 20 C.F.R § 404.1575(c). The ALJ found that
plaintiff's average nonthly expenses in 2001 and 2002 were conparable
and indicated full time work activity. The ALJ noted that incone was
only one factor to be considered, and inplied that plaintiff could be
found to have engaged in substantial gainful activity under any of the
three tests. (Tr. 13-14.) However, the ALJ never expressly decided
whet her or not plaintiff's incone was substantial or whether or not his
services were significant to the operation of his business, both of
whi ch are key findings for the application of Test One.

Wt hout naking the required findings and conclusions in the
application of Test One, the ALJ appeared to apply Test Two and found
plaintiff had engaged in substantial gainful activity. Test Two
required the ALJ to determ ne whether or not plaintiff engaged in work
activity which was conparable to that of uninpaired individuals in the
same comunity in the same or simlar business, in “ternms of factors
such as hours, skills, energy out put, efficiency, duti es, and
responsibilities.” 20 CF.R 8§ 404.1575(a)(2)(ii). However, in doing
so, the ALJ failed to abide by the adnonition that

[ e] vi dence of the inpaired i ndi vidual 's activities
acconpani ed by a statenent that the work i s conparable to the
work of uninpaired persons is insufficient for a sound
deci si on. If necessary, a description should be obtained

t hrough a personal intervieww th an uni npaired sel f-enpl oyed
i ndi vidual fromthe sel ected group.

Social Security Ruling 83-34, 1983 W. 31258 at *9; Downes v. Barnhart,
289 F. Supp. 2d 1072, 1074-75 (S.D. lowa 2003)
In applying Test Two, the ALJ failed to determ ne what a conparabl e

person with plaintiff’s job would do. The ALJ described plaintiff’s
activities and concluded that they were conparable to that of an
uni npai red individual without a specific evidentiary basis. This is
exactly what Social Security Ruling 83-34 proscribes.

The ALJ failed to nake the findings and concl usions required for
the correct application of either Test One or Test Two, and failed to
consi der Test Three at all. There is not substantial evidence on the
record supporting the decision of the ALJ that plaintiff has engaged in



substantial gainful activity.” Therefore, the final decision of the
Conmi ssi oner nust be reversed and remanded for reconsideration and a
correct application of the prescribed tests. Petersen v. Chater, 72
F.3d at 678.

Therefore, this action is renmanded for the proper consideration of

whet her plaintiff engaged in substantial gainful activity under the Act
and the regul ati ons. An order in accordance with this menorandum is
filed herew th.

/S/ David D. Noce
DAVI D D. NCCE
UNI TED STATES MAG STRATE JUDGE

Si gned on March 16, 2007.

Plaintiff argues that it was error for the ALJ to skip Test One
and proceed under Test Two. The ALJ nust proceed onto Tests Two and
Three if he finds plaintiff did not engage in substantial gainful
activity under Test One. See generally Canper v. Sullivan, 1991 W
352422 (N.D. Cal. 1991). However, there is |little case | aw on whet her
the ALJ can skip Test One and find that plaintiff did engage in
substantial gainful activity under Tests Two or Three. See Hobson v.
Apfel, 2001 W 34368379, at *6 (D. Del. Feb. 28, 2001) (w thout
specifically making a finding under Test One, because plaintiff’s actual
income was unknown, court found that plaintiff had engaged in
substantial gainful activity based on his activities). However,
regardl ess of whether it was error for the ALJ to skip Test One and
proceed under Test Two, there is not substantial evidence supporting his
findi ngs under Test Two.
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